Chuyén giao cong nghé

Géc chuyén gia

Van dung mdt so quy tic van hanh “Thij truong patent”
vao “Thi treomg cong nghé” so khai cua Viét Nam

“Thi truong cong nghé”

< TS. NGUYEN TRONG

Viét Nam con nhé bé, rat khd van hanh. Bé ho tro “thi truong”

nay van hanh va phat trién, theo TS. Nguyén Trong (nguyén Chdnh vin phong Ban chi
dao Quoc gia ve CNTT, nguyen Phé Giam doc S6 KH&CN TP HCM), chiing ta c6 thé

Van dung mét s6 nguyen tic vin hanh cua
trién manh tai cdc quoc gia tién tién.

“thi truong patent”

, loai thi truong chi phat

Pé thudn tién cho ban doc, STINFO sé gioi thiéu y kién ciia TS. Nguyé~n Trong vé noi
dung nay trong nhiéu ky. Moi Qui ban doc quan tam theo doi.

Phan 1: Khai niém “Céng nghé patent” va “Cong nghé méi khong patent”

C6 thé chia cong nghé thanh hai nhém 16n:

Nhém 1 gébm cac may mac, thiét bi c6 thé mua ban nhu
cac san pham trén thi trudng. Ching cé thé chi la mot thiét
bi dan gian, nhung ciing c6 thé 1a mét hé théng may maéc
tinh vi, phic tap va hién dai. Dac trung rat quan trong la
chung da ra khéi pham vi cia phong thi nghiém. Do dé,
chung c6 thé dugc san xuat hang loat; hodc san xuat vai
quy mo6 cédng nghiép. Ta sé goi day la loai "Céng nghé dd
thuong mai héa” (CNDTMH).

Nhom 2 gém céc coéng nghé con & trong cac phong thi
nghiém hodc trén ngudng cta ti phong thi nghiém ra san
xuat céng nghiép. Chung c6 thé da cé nhiing tng dung
thuc tién chap chiing ban dau. Chdng ta sé goi chung la
céc "Céng nghé méi” (CNM). Tai cac quéc gia phat trién thi
thanh phan chinh ctia nhém CNM la nhiing céng nghé
dugc mo ta trong cac bang sdng ché doc quyén (patent).
Cac cong nghé nay ta goi la “Céng nghé patent” (CNPT).
Tuy nhién, & cac qudc gia dang phat trién nhu Viét Nam
thi phan Ién nhiing CNM lai khong phai la CNPT. D6 la bdi,
vi ly do nao d0, cac tac gia khong dang ky xin cap patent
hodc ban than cac cong nghé nay chua dat yéu cau dé
dugc cap patent. Chung ta tam goi d6 la cac “Céng nghé
mdi khéng patent” (CNMKPT).

Thi trudng céng nghé & nudc ta hién nay cha yéu la cac
CNDTMH va CNMKPT. Chuing ta sé chi ban dén cac CNMKPT
vivan hanh thij trudng cdc cong nghé nay dang la khé khan
vGi cd bén mua, bén bén va cd véi cdc co quan quan ly, cac
don vi hé trg xuc tién chuyén giao.

Thi truong cac CNMKPT la giai doan sa khai cla qua trinh
hinh thanh thi trudng patent. Cac quéc gia tién tién da trai
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qua giai doan nay hang tram ndam trudc nén cac nghién
ctiu vé thi trudng nay rat khé tim thdy. Tuy nhién, thi
truong cac CNPT chinh la hinh anh déa trudng thanh cua thi
trudng cac CNMKPT. Do vdy, trong giao dich chuyén giao
thi cdc CNMKPT va cac CNPT c6 kha nhiéu nét tuong dong.
Néu chiing ta van dung hgp ly mét sé phuong thic van
hanh cta thi truong CNPT cho thi trudng cdc CNMKPT thi
mot s6 khé khan gap phai trong thi trudng cong nghé non
tré & nudc ta c6 thé cé cach gidi quyét.

Cac CNM néi chung, bao gém ca CNPT va CNMKPT, rat
khac véi cac CNDTMH & chd ching con tiém &n rat nhiéu
rdi ro trén chang dudng tu phong thi nghiém budc ra thij
trudng. DU rang trong thuc té thi ngay ca vai cac CNDTMH
khéng phai la moi rdi ro da cé thé duoc loai bd. Tuy nhién
nh{ng rdi ro nay khac xa nhirng rui ro cda cac CNM.
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Chung ta sé quan sat tinh huéng don gian va phé bién nhat
trong giao dich chuyén giao cac CNM: nhu da dé cap, vé co
ban cdc CNM la nhiing cong nghé con & trong cac phong
thi nghiém hodc dang & ngudng cta ti phong thi nghiém
budc ra san xuat nén thudng can nhiéu giai doan trung gian
phuc tap dé c6 dugc gia tri thi trudng. Trong khi d6, cac
CNDTMH thi hau nhu khéng can cac hoat dong trung gian.
Pau tu cho mdt CNM rdi ro hon rat nhiéu so véi dau tu cho
mot CNDTMH. Vi vdy, nha dau tu CNM kha ngan ngai chi
tién dau tu khi dugc tiép can vai chiing. Kha nang nay cling
¢6 thé xay ra trong thuc t€, nhung khéng phai la phé bién.

Tinh huéng thuéng gap trong dam phan chuyén giao
CNPT

V6i cac CNPT, dién bién sau day rat thudng gap trong dam
phan chuyén giao.

Bén A (licensor — bén cap phép) thoa thuan vai B (licensee
- bén nhan phép) rang: B c6 quyén dugc nghién ctu, lam
chd, kiém tra ky ludng CNPT ma A c6 kha nang chuyén
giao trong mét khoang thdi gian nhat dinh, chdng han 1a 2
nam. Khodng thai gian nay dugc coi la “giai doan quad d@o”,
nhiéu céng viéc trong giai doan nay cé thé dugc thuc hién
trong phong thi nghiém ctia bén A.

Trong giai dogn qud do6, thuong bén A c6 mot sé trach
nhiém hé trg, gitp B c6 dugc day du cac di kién dé di
dén quyét dinh mua CNPT cla A hay khong. Nhimng trach
nhiém chinh thudng bao gom:

(i) B dugc phép si dung phong thi nghiém cta A lién
quan dén CNPT sé chuyén giao;

(i) A h6 trg B thuc hién cac cdng viéc nham kiém tra ning
luc cia CNPT sé chuyén giao;

(iii) V& nguyén tac, trong giai doan nay A bi nhimng han

ché nhat dinh trong cac chuyén giao khac ciia CNPT dang
xem xét.
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THU TUC BANG KI QUYEN S& HU CONG NGHIEP
Pang ky sang ché

Ding kj séng ché
Chitiét,

Béng ky kidu dang cong nghigp
3ng ky kiéu dang cong nohigp
Chi tiét.

Bang ky chi dan dia Iy
Bing ki chi din dia Iy
Chi tiét.
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Vao cuéi giai doan qud dé, hai tinh huéng chinh c6 thé xay
ra la:

Tinh huéng 1: Bé&n B mua CNPT cla A & m&t muic gia nhat
dinh, da dugc quy dinh trong hgp déng chuyén giao.
Théng thudng, sé tién thanh toan sé dugc trad gop, theo
mot ty 1é phan chia thu nhap, dugc goi la Royalty Rate
(cng dugc quy dinh trong hgp déng). Néu khong duoc
xac dinh riéng thi thudng ty 1é nay dugc tinh khodng 25%
thu nhap dugc tao ra bai CNPT clia A ma B c6 thé tao ra khi
khai thac CNPT nay trong mét khoang thaoi gian nhat dinh.

Tinh huéng 2: B tit ch8i mua CNPT cGa A vi B nhan ra rdng
CNPT nay khéng dat dugc muc nhu mo ta cla patent.

Trach nhiém tai chinh d6i bén phai giai quyét ra sao la van
dé I6n ma thi trudng patent doi hdi phai minh dinh, dé
viéc chuyén giao dugc cong bang, thuan lgi. Chung ta c6
thé iing dung nhiing nguyén tac van hanh cua thi trudng
patent vao thi trudng CNMKPT & nudc ta nhu thé nao?

Mgi ban doc quan tam theo déi cac phan tiép theo. O
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Sang ché va bao hé déc quyén

1. C6 tinh md&i;
2. Co trinh dd sdng tao;

3. Cé kha ndng dp dung céng nghiép.

1. C6 tinh m&i;
2. Cé kha ndng dp dung c6ng nghiép.

\

Sdng ché dugc bao hd dudi hinh thiic cdp Bdng ddc quyén sdng ché néu ddp ung 3 diéu kién:

Sdng ché dugc bao hd dudi hinh thiic cdp Bdng ddc quyén gidi phdp hiu ich néu khéng phai
la hiéu biét théng thudng va phai ddp tng 2 diéu kién:

(Theo Diéu 58 Ludt S& hitu tri tué 2005)
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